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Court of Appeals of the District of Columbia 


Xo. 4r)4“J. 

Xatiian S. Fai-ckti'. Apjx'llniit, 

vs. : 

Wii.i.iAM ('. 1 >i;i:c:.mann juuI Fi;anz A. Ukihi.manx, C’o])art 
ners. 'rradiii'j'as I)(‘i-i<maiiirs Lainidrv 


a 


SunraiiK* (’(Mifl of llic hisirici of (.'ohimbia 


At Law. 


Xo. CitSCO. ; 

Xatiian S. FAi'eKTT, Plaintifl', 

vs. 

William ('. Bkiulmann and Fkanz I>ki:(:.man.\,, (’opart- 
iiors, 'ri'adiii.u’ IforymaiiiFs laiiindi’y, Defeiidants. 

Fnitki) Statics ok A.mickica, 

1 h.'-'t rit'f nf ( ' 1)1 tun hIII, ss: 

Bo it roinomlxTcd liial in llu‘ Supi’otno ('oni't of lJu* Dis- 
li’ict of (’olunil)ia, at tlu; City of Washini'ton, in said Dis- 
ti'ic-t, at th(“ tiinos luM-oinaftor incntionod, tlu* followinii; 
])apt‘rs woro tiled and procc-odinii's had, in the ahove-ontitlod 
cause, to wit: 
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I)vclarati(fU, 

FIKhI Fvhruarv liLF). 


Ill tlu‘ Su|)i‘(*in(‘ Court of tlu‘ Disiric't of ('oliimbia. 

At Law. 

Xo. (JDSCO. 

Xathan S. FArcKT’r, FlaintilT, 

vs. 

W iLLiA.M I>ei:i;maxn and Fuax/. A. Lkugmaxn, Co))arl- 
iK‘rs, Tradlni;- as iH‘i\unianiFs I^aiindry, Dvl'endants. 

'rii(‘ plaintirr, Xathan S. Faiivott, siu‘s the defendants, 
W’illiain C. lier.uinanii and l^'raiiz A. i)cn*i;-inann, eo-partners, 
tradinu* as ‘Mhu'^inaniFs Laundrv/' for that the de- 
I'fiidanls wci'c, on ti> wii tiu* sixtli clay of Oc'tohei', 1!)24, 
t!ic“ owners of a errlain antonioliilc> delivc'ry truck which 
was Iielnu' nsc‘d in tin* rc'unlar coui'se of dcd'cMidants* 
linsiiic‘ss, and which was then lieinc- opi-ratc'd hy a duly au- 
thoi’i/.ed a.u'ent and servant of dc-fendaiits; that it was the 
duty of defeiidantis. t!iroua,a their said aii'c'ut and seiwaiit, 
to use- due care and skill in operatine- tlu“ said automobile 
truck as rd’oresaid. and to use c-very due' prc*caution and 
available uuauis to avoid strikini^, collidine- with, damaging 
or injuring otliei- vehiiles and i)edc*strians, including plain¬ 
tiff, in a!id about the strcH-ls of the Disti-ict of C’olumbia, 
and to carefully observe all ti'aflie regulations, particularly 
at busy iu!ei-sec-tions and on l»usy streets. But notwith¬ 
standing the said dutv owed bv dcd'cndaiits through their 
said agent and servant, to plaintiff, on to wit the sixth day 
of ()cloi)c-r, wliilc' plaintiff was walking north 

2 across (I Strec-t. X. W'., at or near the intersection of 
X’inlh Strc‘et, on tiu* west side* of Xinth Street, in the 
District of Columbia, wliere thc-re was a great deal of ve¬ 
hicular and pedc'trian traflic, said agc'iit and servant of de¬ 
fendants did tlu'ii ;;nd thc'rc*, in the service and employ of 
defendants, operate said aniomoiiile ti'uck of defendants', 
which was going west on (I Sti'cet, nc'gligently and unskill- 
fully, at an excessive rate of speed, without properly watch- 
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ing the street ahead ol' i im, aiul the vehieular:and pedes¬ 
trian traffic aliont him, and without the sounding of his 
liorn or giving any other warning signal, and without prop¬ 
erly applying the hrakes of said automobile truck while in 
a position of danger, when driving at said intersection and 
on (i Street, and did thereby cause the said automobile 
truck of defendants* to strike the ))laintiff, who was vio- 

lentlv thrown to the '••round. 

• « * 

That as a result of j)lainti!T's fall, his left arm was broken 
and his bodv and head much cut and bruised; and he be- 
came sick, soi-e, and wounded, by reason of said fall and 
has so remained since the occui'rence of said in.juries, dur¬ 
ing all of which time he, the piaintilT. thereby suffered and 
underwent great ])ain and mental and bodily anguish, and 
was hindei'ed and pr(‘\eute<l from fully ]»erforming and 
transacting his necessarv at’fairs and business, bv him since 
that tinu* to be })erfoi'med ami li'ansacted, to his financial 
loss; and also he, the plaintiff, was forced and obliged to, 
and did necessarily pay a certain sum of money, to wit. 
One Hundred and Twenty Dollars ($120). in aiu^ 
M about endeavoring to be eured of the injuries re¬ 
ceived as aforesaid, to the plaintiff's damage of Five 
'riiousand Dollars ($r),0()()). 

Wherefore* plaintiff brings this suit and claims Five 
Thousand Dollars ($.‘),()0()), besides costs of this suit. 

(IFOKOF H. SHFKIFF, 


Aftonu'ii for Flat It tiff 


Pica. 


Filed March (5, lf)2r). 


For ])Iea to plaintilT’s Declaration tin; defendants, 
William ('. and Fran/. .\. Dergmann admit that at the time 
of the grievance complained of in s;ud declaration they 
were co-})artners trading under the firm name of Derg¬ 
mann's I.iaundrv" and at said time thev were tlie owners 

» • 

of a motor truck and that said motor truck was l)c- 

oi)cratcd l)y one of tluur employees. All of the remaiii- 
alle.t»*alioins in said declaration are dcniied. 

For furtlu'r ])lea the (hdeiidaiits say that at the limi' of 
said accident said motor truck was being oi)eralcd in a 
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wost^M’Ir <lirt*<'lioii f»ii (! Street, Xortliwest. in the Citv of 

• • 

Wasliiiiiiton, I)istri(*t of (V)lnml)ia, in a (*avoful and prudent 
mannei* and in ('orn)>lian(*e with all laws and re.undations 
relating’ to the operation of motor v(‘hiel(‘s tluni in force in 
said District: that whih* said moto]* tru(*k was l)eijej: 
operat(*d as afor(‘said, and wlnni it was Ix^twemi Ihli and 
loth Stn‘(‘ts, Xorthw(*st, th(‘ ])laintilT whih* attempting’ to 
cross th(‘ said (! St]*(M‘t noi 4 -liu*entIv and carel(‘sslv I’an di- 
reetly in front of and into said motor truck and his injuries, 
if anv, were caused hv his own nenlio-eiici* and lack of 
('ai’(\ and not tlii’on.uh any ii(‘.u‘Ii.u*(‘nc(‘ oi* lack of care* 
4 on tlu‘ ])art of 11 k‘ opcu’ator of said moto]’ {rn(*k, and 
also hy ]*(‘as()n of his own m\<;li; 4 '(‘nce in the violation 
of section '2h of Artic'le 2 of tin* Traffic Motoi* V(*hicl(* 
Keii’ulations for tin* District of Doliimhia. 

FITWK d. IKHIAX. 
KDMTXD L. doXFS, 

A t f ni'ifr f/s f'>r nf 

JfAniflry in Issffr, 


Filed March Hi, 1!^:). 






Tin* ])laintilT joins issm* upon thr first and second pleas 
of def(*ndant. 

CFOKCF R. SllFRIFF, 

Atlnrnnil f<n' Plnlnlil)\ 

M rnfnrand n in. 

May (\ —\h‘rdiet for d(‘fi‘ndant. 

Supreme (*onrt of the District of (’oluml)ia. 


Friday, May LMst, Id'Jd. 

Session i’esumetl pursuant to adjoui’niiu^nl, Mr. JusliiH- 
Hitz ])residinj;’. 


Dome now the, parties her(*to by their respective At¬ 
torneys of record and thereupon, the motion for a new trial 
tiled in this cause, is arj^’ued and submitted to the Court, 
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and being considered, i;- hereby overruled, and judgment 
on verdict is ordered. Wherefore, it is considered that 
plaintitT take nothing l\v tliis action, that defendant go 
hence witliout day, be for nothing held, and recover 
5 of plaintiff its costs of defense, to l>e ta.xed by the 
Clerk, and have execution thereof. 

From the foregoing judgment the ))laintiff l)y his At¬ 
torney in open Court, notes an ap])eal to the Court of Ap¬ 
peals; \vhereu])on, the maximum of an undertaking for costs 
is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit tlie sum of Fifty Dollars 
($50.00), with the ('lerk, in li(‘u thereof. 


Me maraud urn. 

June 1, 1926.—Undertaking foi' costs on a])peal av)proved 
and filed. 

AssifiiiiiK'iif of Errors. 

Filed June 10, 1926. 


The plaintiff, Nathan S. Faucet I, is advised and so states 
for assiyiiment of errors as follows; 

1. That tli(‘ Courl in lioldiii;.;’ that lli(‘ lostimoiiy 

showed negligenc(“ (»n the ])art of tin* jdaiiititl. 

2. That even if there had been contributory neglig<‘uce 
on the part of tin* plaintiiT, tin; Court (‘rre<l in holding that 
ther(‘ was no last ch'ar chanc(* if>r tlie d(‘tendants' drivei’ 
to avoid the accident. 

M. That the Court eria'd in refusing to admit evidence as 
to the contract to furnish rice to the N:ivv De));irlment, on 
which plaintiff lost Ids commission. 

4. That the Court erred in i-efusing to admit i-vidence as 
to j)laintiff's loss of commission on Ixuid for the'const ruc¬ 
tion piei’s at Puget Sound, Washington. 

6 5. That th(i judgment ent(‘red herein is; contrary 

to law. 

(IFOKCK K. SlIFKIFF, 

At for net/ for Plaintiff. 
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Received ;i copy of the roreiioiliy on the lOth day of June. 
1U-2(k 

FRANK J. IKHJAX, 
EDMUND L. JONES, 

Allnriicus for Drfcuflauts. 
Mnnoraiohnn. 

June 10, — Bill of E.\eei)tions (proposed) filed. 

f}fslfpiafion of Hocor/J. 

File<! Jun(‘ 10, lOllf!. 


Th(‘ i)lainliff liaA'ini; pei'feeted an appeal herein to the 
(’ourt of Appeals of the' District of Uoliunbia, on the 28th 
(iay of .May, 1020, hereby recpK'sts the (’lei'k of the Suijreme 
(’ourt of the Distinct of (’olninbia. to prepare*, at plain¬ 
tiff's e.xpeiise, a transcri|)t of the ri*eoi\i on appeal, includ¬ 
ing therein the following papers and jiroceedings, viz.: 


1. Declaration as amended: 

2. Fleas as aineiuh'tl; 

.■). Joinder in issue: 

4. .\leniorandum of verdict ; 
b. Judgment: 

7 0. .Memorandum of appeal bond: 

7. Assignment of error; 

8. Bill of E.xeeptions. 


together with a copy of this Designation. 


(lEORDE R. SHERIFF. 

At!oriicji for Plaintiff. 


Received copy ol’ the* above* De*signation of Re*ee)rd this 
14 elav of June. 1!I2(). 


FRANK .). IKHIAN, 
ED.MUND L. JONES, 

Afforiii-ifs for DefevrJanIs. 
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Supreme ('ourt of the District of t’olumbia. 

Thursday, October 7,1926. 

Session resumed pursuant to adjournment,; Mr. Justice 
Siddons, jn-esidiny. 


l>v dustica* Jfitz. 


The Court havintr this day siyiu'd the Bill of^ Exceptions 
herc'tofori' submitted herein, as of tin* time of, the noting 
tliereof at the trial, now h(“reby oi'ders the same made of 
iT'cord iiNiic /n'o liiiic. \vlii<'h is accoi'dingly done. 
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Supreme Coiii’t of the District of Columbia. 


r.\lTEI) S'l'ATES OF A.MEKU'A, 
li 'istrict (if ('illiniihid, ss: 

1, Frank K. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, heicity certify the foregoing page.® 
numbered from 1 to 7. both inclusive, to be a tiaie and cor¬ 
rect transci'i})t of the recofd, accoi'ding to directions of 
counsel herein filed, copy of which is made i)art of this 
transci'ipt. in causi- Xo. tihStiO at Law, wherein X'athan S. 
Faucett is Plaintiff and William C. J’ergmann and Franz 
A. Bergmann, co-i)artners, trading as Bergmann’s Laundry, 
are Ded'endants as the same remains upon the files and of 
record in said ('ourt. 

In testimony wheivof, 1 hereunto subscribe my name and 
affix th(‘ si'al of said ('ourt, at tin* t'ity of Washington, in 
said District, this I2th day of Xov('ml)er, 1!)2(). 

[Seal of Supreme Court of the District of Columbia.] 

FRAXK F. CUXXIXGHAM, 

Clerk. 




XATHAX FWI'CLTT \ V\'. liKlK; M A X X ET AL. 


Ill the Snpi’i’itir (’ourt (»!* tin* Distrirl of (\)luinl)ia. 

.\t Law. 

No. 

N.\iiiAN S. f'.M'oi.rr, I’laiiitiff, 


W illiam (Llll.maan aial I'ka.ne A. Im.iklmaxx, 1 radiii;:; 
a.'' Pxo’Maiaiiii l.aiiiiury. 1 )('i(‘lalaiits. 

Hill of H.rccjtlions. 

1U‘ it roairiolxTrd. liait at tlio trial of this raso hofore 
.Mr. Juslii-r nil/, and a Jury, <!iily (‘nii)aiir!(‘d and sworn 
to try tin* //ssin‘> !i('!*«*iiL wlii*'ii triad was licld on Ma\' (>tli, 
IPlIdj, plaintiff in‘r<‘iii, In'iny lir>t duly sworn, tvstitiinl on his 
own l)(‘!ia!f, in snh>taia'o as f<‘llo\v>: 

That on tli(‘ dill da\' of nciolMo-, Ld-4, plaintiff was walk¬ 
ing* cast oil tlio Soiiili >ido ol (i St root, N. W in tlu^ Dis¬ 
trict of <’olnrnhia, towards .Xintli Stro(‘t: as ho apiiroacdied 
tho ('oriuM' of N in til St i-oot In* ol)S(‘i‘\'od linn traffic was 
routed .North and Sonlli on tin* said Ninth Sti'ccd : that 
when plaintifl* wasiahont midway of tin* Liu’ar Store at llu* 
southw(*st ('oriier (»f !)lli and (t Strec'ts, In* started to (M'oss 
(I Str(*et t()ward tin* NNirtii ^i«ie; tlial win*!! In* was within 
foni‘ or li\(* f(*(‘t oi’ tin* iiortii ciirh of (i Street, he, for the 
lirst time saw the defendant's i.aiindry Truck, about ti\'e 
or six feet to his riyht nioxinn^- toward plaintiff: that when 
plaintiff first saw tin* truck In* was dir(‘ctly in front of tin* 
middle of same: ilia! to acv'oid belny siriK'k plaintiff .u*ave 
a jump forward toward tin* noi*th eiirb of (i Street: that 
tin* ti'uck was ste(‘r(*d oi* tiir!n*d In to tin* ri^^Tt, towards the 
noi‘lii curb of L Stre<*t ;ind barely a*raz(*d ])laintitT belew 
the hip, knov'kiim* him lo the >tre(*t: that as a result of said 
fall plaintiff's left arm was l)rok(*n near the wrist, 
Id tin* boin* siiliiileri'd, aaid In* was othei'wise cut and 
bruis(‘d: that theia* was no other traflic about at the 
tiiiK* In* was crossinu- the str(*(‘t, and tin* street was entirely 
clear when he slartc*d across: that the driver of the truck 
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(lid not Sound his horn or ,i;ivr uiiy ollu'r si;;-iial of ap- 
t)roac]i: that tin* li'iu'k did not sh>\v u]) aftCM’ jdaintiff lirst 
saw it. 

IMaiiititT riirliMU- to^iillrd o\'(‘i* of dolViidants as 

to daina.n'cs 1 hai iKM'oprrsciitodal the linica lar.i;T‘Sail Fran¬ 
cisco ric(‘ mill: that llu‘ Xavy 1 )(‘)Kirtinciit in W'asliinj^lon 
had in\'itc(l bids for sonic tlirc(‘ iniilioii pounds ojf in(*('; that 
])I;diitin's c<nnpany had anti;ori/:(‘d and direct( m 1 him to sub¬ 
mit a bid oil two million poniids o!’ !*ic(n slricdly a(*cordin;Lr 
to tin* Xa\’y I bn)ar1niciP‘s spccili'/aiiojis: tiial ^^‘causi* of 
[haintilT's iajiir!(‘s i-cc<‘;\rdi a-*- aJ'oxa* he \v:is unable to sub¬ 
mit tli(‘ bid \vlii(‘l! was lower in pric(‘ liian an\' otli(*r Ihd 
submittcMb and that his convoanv tlun'efoia^ would liave 

A • 

r(‘C('ived the (‘oiiti-act award, for whic'h plaintilT would liave 
re(*(‘i\’ed a ('onnnission (d* lixa* ‘‘(nils jxn* oin‘ iiundia'd pounds 
Iiad ln‘ Iiecn abb* to submit tin' Imi. Foiirtl u]K)n mo¬ 

tion (»f dot’eiidant ( 0 *dere‘l iliis lesiinion>’ stihcKhni out, to 
which ruliny: plainliir noicd an (‘.\c'‘ption. Tin* ])IaintilT 
also testilied o\c]* objeclitni (»!’ dertnida.iits that tin* Xa\'y 
I)(‘|)ai‘tnn‘!it had awarded a c«n!!!'acl l*o!* tin* (*onsi ru<*(ion of 
certain pi(‘rs :it the Fn.u'f't S(*nnd Xa\'y ^h^rd, <n! whi(‘h a 
bond of approximat(‘Iy was repui!*(‘(|: that the con- 

tra(*to]* wanted the pladnlilV, as au'ent for the Fni.led Slat(\s 
(Iuaranl(*e ('ompany. to e.xecuti* the bond, but that b(‘caus(* 
of plaintilT's said injuries In* was unable to alK'iid to tin* 
(‘X('cution of this Ixnid, and riU‘r(‘fore lost Ins (‘ommissifui on 
same, ddn* ('oiiin upon motion of tin* <h‘f(‘ndants ord<‘i’C(l 
this t(‘stimony stricken from tin* r(‘('oi‘d, to w’liicli rnliiii;* ex- 
(‘(*ption was duly noted by (‘ounsid for plaintiff. = 

On (‘la'ss-i'xami nat ion tin* plaindfi leslili(‘d that Ik* w’as 
(‘I’ossi ii.u’ Street in a sbeiilly iiorl !:<‘asl erly di]H*(*- 
11 tion: that la* was not on thi* (‘rosswalk: In*; was west 
of it : and wonh! have oome out on the crossw’alk had 
Ik* rea(*!K‘d the curb: ihal in* was n(‘ai*(*r tie* front tlian the, 
r(*a r of tin* (hear St oi‘(*, (*n the norl h W(‘s{ (‘('laier of Dili and 
(I Streets, when ho was slriK'k: tliat the trac'k siopp(*d as 
iK‘ar insiantlx' as possible ai’tei* ii e'ra.zed him: t'liat wdK*ii 
Ik* slart(*d to (‘ross (i St!*e(‘t In* looked and saW; that tln^ 
trarti(' on Xiiith Street was e'^hne* no]*t!) and soutli: that Ik; 
wat(died the ti'aHic* all IIk* tinn* Ik* was ])ro(‘eo(!ino* across 
(i Sti’e(‘t: tiio plaintiir furtliei- testifi(‘d o\'(‘r objection bv 
his counsel that he (‘ould not account specifkxdly fur the 
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fact that iic <li<l not sec tlir tru;until he was near tin.* 
nortli enrl) of (1 Stn-et, and tlie track was eoniina: direetlv 
at him, ahout five* f(‘rt away: that tluMv was iiotliinir to 
()l)stni(*t his \'i(‘W as tli(‘ st]*(M‘t was p(‘i*tVc*tly ()))eii and h(‘ 
(*()iil(! si‘(‘ across th(‘ strc(‘t ; tliat tli(^ liaick did not rnn ov(m* 
liim l)Ut m(M‘(*ly .Li'raz(‘d him: that wln^a lu* was ])i(*kod up 
tlic triu'k liad not passi^l him: that wlnm tlic truck sto]>j)cd 
aft(M- th(^ a(*cid(‘nt, tin* t'i*ont was ])]-ol)al)ly six or cii^ht or 
ton iiK'lK's iu‘a]’(‘r tin* cni’h than th(‘ I'cai*. 


Michael J. Cappuchi, hein.u- tii*st duly swoi*n, t(‘stifuMl on 
h(‘halt‘ of defondants as follows: That lu* was tlu‘ driver of 
lh(‘ ti'iK'k, and was (‘mployed in that (‘aj^acity hy th(‘ (hdend- 
aiits at tlu‘ tinu‘ of t!i(‘ a(*cidcnt : that li(‘ was ^-oin.^r W(‘st on 
(r Str(‘(‘t, and had thr trafti(* onic(‘i‘'s si.u'nal to ci'oss th<‘ 
int(*rs(*ction at Xinth Si rc(‘t : t hat In* was t ravolin.u* at a I'atc 
of s))(‘(‘d of ciu’ht to tW(‘!\’(‘ mil(‘s an lioui*: that In* s;iw tin* 
phdntiff walkin.u’ across (I St]-(*et towai'd tlu* north curl): 
that win*]) In* first s;iw tin* plaintiff said ])lainti!T was tw(*nt\'- 
fiv(* feet awa\* fi'oni ihf* t riu'k, in l)ntw(*(‘n tin* two (*ai* ti*a(*ks 
in tin* middh* of (i St r(*(*t : that In* did not ]‘(*m(*mh(*]- wln*tln‘r 
th(*r(* was a strci*! (*a!‘ sta.ndini:* at tin* (‘oiaici’: that In* 
thoii.u’lit ihrrc wa.s oin*, tln*!i stal<*<i as a positixn* fa(d that 
tln*]*(* was a,st!*i*<‘t car tln*i-M: mid li.* l)(‘li(*\‘(*d ])lain 
12 tit’f ('ann* fiauti l)(‘hind tin* str(*(*t ('ai*: that lie l)h*w 
his hoiai wln*n In* saw tin* ])IaintitT and that ])IaintilT 
stopped and Iook(‘d ad him: that at that time ])laintilT was 
on tin* W(*sthound (*a]‘ ti’ack. on (I Sti’(*et, uuuvuv the north 
rail, and in*, tin* drixn*]-, continu(*d in his (*oni*S(*: that just 
as tin* def(*ndant's t riu*k ,^*ot closi* to tin* ])laintiff he took 
a sudd(*n jump and f(*Il oV(*i- tin* f(*n(h*r of tin* ti*uck: that 
tin* truck was stopp«*d imnn*diat(*ly: that tin* acci(k*nt o(*- 
(*un’(*d In front t)f tln* (ditl(*ry Stoi'e, thi'ci* dooi’s W(*st of 
the (h.u'ai* Store* eni tin* northw(‘st coi'in*)* ot* Xinth and (I 
St]‘(‘<*ts. Tin* witn(*ss fui'tln*]* t(‘stifi(*d, ovei* tin* ol)j(*ction 
a.nd ex(n*))tions of plaintiff's coiinse*!, that the ))laintirf was 
tak(*n in the shoe* store on (1 Stre(*t and them* ]*(*fused tin* 
offer of tin* witness to take* him to tin* hospital: that plain¬ 
tiff told tlu* witiu*ss while* in tin* shoe stoia* that lu* was not 
seriously huid aiul that tlu* witness hael done the best ho 
could: that it was not the* fault of the witness, l)ut that he, 
the plaintiff, was bewildered. (Jn cre)ss-exaininatioii the 
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witness testified that he did not know which store on the 
nortli side of (5 Street he was opj^osite wlien he first saw 
plaintiiT hecanse he was not looking- at plaintiff and the 
stores at the same tinu*, hnt was looking directly in front 
of him; that he did not s(‘e i)laintiff start from the south 
curb of G Street, ami did not so inform plaintiff at an 
interview between them after the accident; that .iust as 
he came almost abrt'ast of })laintiff the latter- made his 
desperate leap; that ])laintiff was carried in the Shoe Store 
on the north side* of (I Street, which was the nearest store. 

B. Hariton, being first dnly sworn, testified on be¬ 
half of defendants as follows; that he witnessed the acci¬ 
dent between })laintilT and defendant's ti'uck; that he had 
crossed Ninth Street and was walking west on; (1 Street; 
that the truck at the tinn* was just about even with him; 
that he saw plaintiff walking across the street and saw him 
walk i-iglil in fi'ont of the truck; wlu*n he fii'st saw 
Id plaintiff lu‘ was at al)out the middle of the street 
and he was rigiit near tiu* Shoe Store next to the 
Flower Store: (the Shot* Store and the Flour Store being 
the third and fifth stores on tin* north side of G Street west 
of Ninth Street). Witness did not I'lnmnnher wfiiether or 
not the plaintiff stopped, but did nmn'inber that he walked 
right in front of the truck am! di\'i‘d over the right fendei', 
and that the truck stopped immediately; that the truck 
pi’ior to the accident was not going fast. 

Edward L. McAleer, being lii-si duly sworn, testified on 
behalf of defendants as follows: that he start(*d north 
across G Street at theallev; (it being conceded bv counsel at 
the trial that said alley was exactly 120 feet west of the 
west curb of Ninth Street); that he was proceeding diag¬ 
onally across tlu* street and that if he had continued in a 
straight line he would have reaclu‘d the north curb of G 
Street at a ])oint about midway between the alley and Ninth 
Street, that he was ci'ossing the strecU directly behind the 
plaintiff and was folh»wing the same course as plaintiff; 
that traffic had just started to move east and west at the 
intersection of Ninth and (J Streets, when he, (.McAleer), 
started to cross; that a sti’cet car or bus obstructed his 
view of defendant's truck and the traffic officer:' that he 
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saw plaiiitilT sto]) tlaai strp and slop a^'aiii, iluai Ivap and 
almost (*!<*ar lln^ track Jnsl as it caiin* into liis vision; that 
the truck sc^mn^l to slop instantlx' wln.-n it struck plain- 
tiff: tiiat 1 h‘ di<l not sc(‘ llit‘ t riu'k until the instant it struek 
])laintilT: that the a('<*idcnt ha])p(‘ncd dii\‘ctly in front of 
the Sho(‘ Stor<‘ on the north sid(‘ ol (I Sti*e(‘t. 

In r(‘l)nttal tin* plaiiililf Icsiilicd over ol)j(‘ction of de- 
f(*ndants that the di'ix'cr oi' ihc tiaick had told him at a siih- 
S(M puMit* ('on\’crsat ion that lie !iad seen plaintifi h(*loi*(* j)lain- 
t iIf h‘ft tin* sonth ci;r!> (»! (« St inm*!. and iJcfori* the dri\’i‘r had 
left the cast.sidt* oi' Xinth Slia^et to cross the intm*- 
14 S(‘clion, which was denied in surr<*l)nttal t(*stimonv 
l)v said driver. 

At tin* close (»r ])!n!n I i iV's tcstinioiiy in chief, dcf(MKlant \s 
connst‘l nio\a‘d lor the direclniii ol a \n‘rdict lor (h‘lendants 
on the around tlinJ tin* niidispnited e\'id(‘nc(* shoW(*d the 
]>laintiff to ha\ e keen aiiiliy of mni! rihiitory in*aliu-(*iu*t‘, 
which niolnni was dn‘nn’d. At lin* closo ol the eiitin* ti*sti- 

monv tin* motion was i-enownsl 1)\' d(*r<‘ndalits, the attornev 

• • % 

for plaintiff ('otitendina that tin* cast* should he snhmitted 
to tin* Jni’y on tin* doclnin* ol tin* last (‘lear chainn*. The 
Court snslain<*d del’nidanis' motion sayiny' that plaiiTtiff's 

own t(*stimonv shtoved that In* was aniltv of cont rihntorv 

• * % 

ne!;Tii^-(*nc(*, and that In* conld not h*l a \a*]*dlct for tin* i.>lain- 
tilt stand if it wei't* rcinh*red. i’Ace])lion was dnly noted 
hy plaintiil to tin* arantina' of tin* nioiion. 

And ther<*npon, and ;js all (»f said (‘.\a*(*pt ions W(*rt* diilv 
not(*d and alloW(*d as :iioi*esaid and dnly t*nt(*r(*il n])on the 
minnttv-; of tin* (’onrt, ;i!ni hocan-^t* tin* matters and thing’s 
ln.*i*ei]d)t*l (ON* i‘e<*it«*d aia* iioi i;!:ittei's of I'ccord, in oi'der to 
make tin* sann* a part ol tin* recoi*d hoi'em, wliu'h is ln*rel)y 
ordered, so that tin* ]»lalntii*f may iia\a* his cjist* r<‘\'i(*wed on 
api)(*al, tin* pladntiff, hy his attorney, mo\'(*s tin* (’oni-t to 
sii»*n and st*al this, liis l>i!l ol laxa^ept ions, to Iiaxa* tin* sanu* 
force and (*ff(*ct as if each and (*\a‘i*y one of said (*xc(‘ptions 
had been separadely siyned and soahal, whi(*h motion is 
ii'ranted by tin* ( onrt : ainl lin*i*cnpon lin* ])laintilf t(*ndors 
this, his Bill of iaxct*ptio!is, a ml I'otpiests tin* Court to sinn 
and seal the same whi<*h is accordingly done, now for then 
this 7th dav of Octolier, Ih'Jth 

WILLIA-M HITZ, 

Justice. 
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